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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF VIRGINIA
ROANOKE DIVISION
APPALACHIAN POWER COMPANY,
Plaintiff,
v.
WILLIAM W. NISSEN, II,
and
LORA J. NISSEN,
Defendants.

)
)
)
)
)
)
) Case No.: 7:14-cv-00535
)
)
)
)
)
)

MEMORANDUM OF LAW IN SUPPORT OF APPALACHIAN POWER COMPANY'S
MOTION TO DISMISS COUNTERCLAIM FOR DECLARATORY JUDGMENT
Plaintiff and counterclaim defendant Appalachian Power Company ("Appalachian"), by
counsel, hereby submits this Memorandum of Law in Support of its Motion to Dismiss
Counterclaim for Declaratory Judgment filed by the defendants and counterclaim plaintiffs,
William W. Nissen, and Lora J. Nissen (the "Nissens"). Specifically, pursuant to Rules 12(b)(1)
and 12(b)(6) of the Federal Rules of Civil Procedure, Appalachian moves to dismiss each of the
five requests for declaratory relief set forth in the Nissens' counterclaim.
The Nissens' first and second requests for declaratory judgment on the issue of subject
matter jurisdiction should be dismissed because this Court has already decided that it has subject
matter jurisdiction to hear this case, and the Nissens' requests for declaratory relief are improper
attempts to attack a previous ruling of the Court. Furthermore, the question of whether a court
has subject matter jurisdiction is not an issue that gives rise to an independent cause of action
and, therefore, it is not justiciable under the Declaratory Judgment Act. Even if the matter of
subject matter jurisdiction was justiciable in a declaratory judgment action, the Court could
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dismiss such a claim at its discretion to avoid the host of problems that would follow if litigants
were allowed to, in effect, appeal interlocutory orders through declaratory judgment actions.
The Nissens' third request for declaratory judgment that Appalachian does not have the
authority to enforce its Shoreline Management Plan should be dismissed because it rests on a
legal theory that has been rejected in a previous decision by this Court. This request also should
be dismissed because it is essentially a collateral attack on the issuance of the project license to
Appalachian, and on Appalachian's compliance with the license. This Court does not have
subject matter jurisdiction to hear challenges to Appalachian's license.
The Nissens' fourth request for declaratory judgment, which contends that a taking
occurred when FERC issued Appalachian its license and when FERC approved the Shoreline
Management Plan ("SMP"), also should be dismissed. The Nissens do not have standing to
assert that claim because they were not the owners of the property when the alleged taking
occurred. Lastly, the Nissens' fifth request for declaratory judgment, which seeks a declaration
that in order to comply with its license, Appalachian must work with various government bodies
rather than enforcing its rights under the flowage easement, should be dismissed because this
Court lacks subject matter jurisdiction to hear challenges to Appalachian's operating procedures
under its license.
BACKGROUND INFORMATION
Appalachian operates the Smith Mountain Hydroelectric Project (the "Project") on Smith
Mountain Lake and Leesville Lake pursuant to an order issued to it by the Federal Energy
Regulatory Commission ("FERC").1 The Nissens own property on Smith Mountain Lake lying
above and below the Project boundary, which is at the elevation of 800 feet above mean sea level

1

Compl., ¶¶ 7, 9 (referring to December 15, 2009 FERC License Order, 129 FERC 62,210, attached thereto as
Exhibit A) (Dkt. No. 1); Defs.' Answer to Pl.'s Compl. and Countercl. ¶¶ 7, 9 (Dkt. No. 40).
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("FMSL").2 The Nissens' property is subject to a Flowage Right and Easement Deed dated
September 12, 1960, by and between Appalachian and the Nissens' predecessors-in-title (the
"Flowage Easement").3 The Flowage Easement gives Appalachian the right to flood the land in
connection with the operation of the hydroelectric project and, among other things, to enter upon
the premises to "remove therefrom any and all buildings, structures, improvements, trees, bushes,
driftwood and other objects and debris of any and every kind or description which are or may
hereafter be located on the portion of said premises below the contour the elevation of which is
800 feet."4
Pursuant to its license with FERC, Appalachian has the responsibility to allow only those
uses and occupancies of the Project property which protect and enhance the scenic, recreational,
and other environmental values of the Project.5 To this end, Appalachian developed the
Shoreline Management Plan ("SMP") to address shoreline issues and development at Smith
Mountain Lake. FERC approved the current version of the SMP by order dated January 30,
2014.6 The Nissens did not acquire their shoreline property until after this date, by a deed dated
April 14, 2014.7 After acquiring such property, the Nissens commenced construction of a dock,
removed vegetation, constructed a road, and placed fill on land which Appalachian contends is
within the Project boundary.8
Appalachian filed its Complaint in this action seeking a declaration that the Nissens
violated Appalachian's rights by constructing a dock, removing vegetation, constructing a road,
and placing fill below the 800 FMSL contour. In response, the Nissens submitted a Motion to

2

Compl., ¶ 21 (Dkt. No. 1); Defs.' Answer to Pl.'s Compl. and Countercl. ¶ 21 (Dkt. No. 40).
Compl., ¶ 22 (referring to Flowage Easement attached thereto as Exhibit C) (Dkt. No. 1); Defs.' Answer to Pl.'s
Compl. and Countercl. ¶ 22 (Dkt. No. 40). A copy of the Flowage Easement is attached hereto as Exhibit A.
4
Compl., ¶ 24 (Dkt. No. 1); Defs.' Answer to Pl.'s Compl. and Countercl. ¶ 24 (Dkt. No. 40).
5
Compl., ¶ 14 (Dkt. No. 1).
6
Compl., ¶ 17 (Dkt. No. 1); Defs.' Answer to Pl.'s Compl. and Countercl. ¶ 17 (Dkt. No. 40).
7
Compl., ¶ 21 (Dkt. No. 1); Defs.' Answer to Pl.'s Compl. and Countercl. ¶ 21 (Dkt. No. 40).
8
Compl., ¶ 27-31 (Dkt. No. 1); Defs.' Answer to Pl.'s Compl. and Countercl. ¶ 27-31 (Dkt. No. 40).
3
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Dismiss on the grounds that, among other things, this Court did not have subject matter
jurisdiction to hear Appalachian's claims.9 After the Court denied their Motion to Dismiss, the
Nissens filed their Answer to Plaintiff's Complaint and Counterclaim for Declaratory
Judgment.10 The Counterclaim for Declaratory Judgment incorporated the Nissens' responses to
the allegations in Appalachian's Complaint,11 and asserts five separate requests for declaratory
judgment.
The Nissens' requests are generally summarized in a manner consistent with the heading
for each separate Request. In the first and second requests, the Nissens seek declaratory
judgment that this Court lacks the subject matter jurisdiction necessary to hear this case. The
third request seeks declaratory judgment that, under the FERC License Order and SMP, the
Flowage Easement provides Appalachian with insufficient property rights to regulate the
Nissens' property. The fourth request seeks declaratory judgment that a taking has occurred with
respect to the Nissens' property rights. Lastly, the fifth request seeks declaratory judgment that
Appalachian must satisfy its obligations under its FERC License by coordinating with local, state
and federal authorities rather than exercising its rights under the Flowage Easement.
ARGUMENT & AUTHORITIES
I.

Applicable Legal Standards
a. The Declaratory Judgment Act
Under the Declaratory Judgment Act, "[i]n a case of actual controversy within its

jurisdiction, … any court of the United States, upon the filing of an appropriate pleading, may
declare the rights and other legal relations of any interested party seeking such declaration,
whether or not further relief is or could be sought." 28 U.S.C. § 2201. To satisfy the "actual

9

Motion to Dismiss Complaint (Dkt No. 18).
Defs.' Answer to Pl.'s Compl. and Countercl. (Dkt. No. 40).
11
Defs.' Answer to Pl.'s Compl. and Countercl. ¶ 39. (Dkt. No. 40).
10
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controversy" requirement of the Declaratory Judgment Act, the dispute must "be 'definite and
concrete, touching the legal relations of parties having adverse legal interests'; and that it be 'real
and substantial' and 'admi[t] of specific relief through a decree of a conclusive character, as
distinguished from an opinion advising what the law would be upon a hypothetical state of
facts.'” Medimmune, Inc. v. Genentech, Inc., 127 S. Ct. 764, 771 (2007) (citing Aetna Life Ins.
Co. v. Haworth, 57 S. Ct. 461 (1937)).12 Where a complaint seeking declaratory judgment
concerns matters which do not present an actual controversy, it fails to state a cause of action.
Taylor v. U.S. Bd. of Parole, 194 F.2d 882, 882 (C.A.D.C. 1952).
b. Rule 12(b)(1) Motion to Dismiss
A motion under Rule 12(b)(1) challenges the court's subject matter jurisdiction. Fed. R.
Civ. P. 12(b)(1). Article III, § 2 of the U.S. Constitution "limits the jurisdiction of federal courts
to 'Cases' and 'Controversies.'" Susan B. Anthony List v. Driehaus, 134 S. Ct. 2334, 2341 (2014).
The burden of proving subject matter jurisdiction rests upon the party that seeks to invoke the
court's authority. Richmond, Fredericksburg & Potomac R.R. Co. v. United States, 945 F.2d 765,
768 (4th Cir.1991), cert denied, 503 U.S. 984 (1992). District courts may not exercise ancillary
jurisdiction over permissive counterclaims absent an independent basis for federal jurisdiction.
See Board of Ed. v. Admiral Heating and Ventilation, Inc., 511 F. Supp. 343 (N.D. Ill. 1981).
The Constitution's case or controversy limitation to the subject matter jurisdiction of
federal courts is coextensive with the "actual controversy" requirement under the Declaratory
Judgment Act. See Teva Pharmaceuticals USA, Inc. v. Novartis Pharmaceuticals Corp., 482 F.
3d 1330, 1337 (Fed. Cir. 2007) ("[I]n a declaratory judgment action, 'all the circumstances' must
demonstrate that a justiciable Article III 'controversy' exists. A justiciable Article III controversy
12

The Fourth Circuit follows this general premise, noting that "a declaratory judgment action is appropriate when
the judgment will serve a useful purpose in clarifying and settling the legal relations in issue, and...when it will
terminate and afford relief from the uncertainty, insecurity, and controversy giving rise to the proceeding.” PennAmerica Ins. Co. v. Coffey, 368 F.3d 409, 412 (4th Cir. 2004).

5
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requires the party instituting the action to have standing and the issue presented to the court to be
ripe.") (citing Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 (1992)). "A justiciable
controversy exists only where a plaintiff has shown “that he ‘has sustained or is immediately in
danger of sustaining some direct injury’ as the result of the challenged official conduct and the
injury or threat of injury [is] both ‘real and immediate,’ not ‘conjectural’ or ‘hypothetical.’ By
injury in fact we mean an invasion of a legally protected interest which is (a) concrete and
particularized, and (b) actual or imminent, not ‘conjectural’ or ‘hypothetical.’” Shenandoah
Valley Network v. Capka, 669 F. 3d 194, 202 (4th Cir. 2012) (internal punctuation marks and
citations omitted). If the court lacks subject matter jurisdiction, it must dismiss the case. See
Fed. R. Civ. P. 12(h)(3).
c. Rule 12(b)(6) Motion to Dismiss
A motion to dismiss for failure to state a claim upon which relief can be granted under
Rule 12(b)(6) tests the sufficiency of a complaint. Republican Party of North Carolina v. Martin,
980 F.2d 943, 952 (4th Cir. 1992). The Fourth Circuit has concluded that the Supreme Court’s
decision in Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007), establishes a regime that is
“more favorable to dismissal of a complaint” at the earliest stages of a case. See Giarratano v.
Johnson, 521 F.3d 298, 306 n.3 (4th Cir. 2008). Under Rule 12(b)(6) of the Federal Rules of
Civil Procedure, the Fourth Circuit has recently explained:
To survive a Rule 12(b)(6) motion to dismiss, a complaint must
“state a claim to relief that is plausible on its face.” Ashcroft v.
Iqbal, 556 U.S. 662, 678 (2009) (citation omitted). Facts that are
“merely consistent with” liability do not establish a plausible claim
to relief. Id. (citation omitted). In addition, although we must
view the facts alleged in the light most favorable to the plaintiff,
we will not accept “legal conclusions couched as facts or
unwarranted inferences, unreasonable conclusions, or arguments.”
Wag More Dogs, LLC v. Cozart, 680 F.3d 359, 365 (4th Cir. 2012)
(citation and internal quotation marks omitted).

6
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United States ex rel. Nathan v. Takeda Pharms. N. Am., Inc., 707 F.3d 451, 455 (4th Cir. 2013),
cert. denied, 134 S. Ct. 1759 (2014).13

II.

The Nissens' First and Second Requests For Declaratory Judgment Should Be
Dismissed For Failure To State A Claim Upon Which Relief Can Be Granted.
The first and second requests for declaratory judgment in the Counterclaim both ask the

Court to declare that it does not have subject matter jurisdiction over the matters at issue in this
case. But this Court has already decided that it has subject matter jurisdiction over this case.
Indeed, the Court's Memorandum Opinion on this matter was quite clear when it stated that "[a]
straightforward reading of 16 U.S.C. § 825p shows that district courts have subject matter
jurisdiction over these kinds of actions[,]" and "[t]his action thus falls within the exclusive
jurisdiction of the District Courts of the United States." (Dkt. No. 34, p. 7).
Here, the Nissens have not asserted any reason why the Court's previous ruling should be
disturbed, and certainly have not set forth any allegation of law or fact to plausibly support the
conclusion that the previous ruling was clearly erroneous. In any event, if the Nissens wanted to
challenge the Court's ruling on the issue of subject matter jurisdiction, the proper device to do so
would be a motion to reconsider, not a request for declaratory judgment. See Fed. R. Civ. P.
54(b). Furthermore, Rule 12(b) provides that the way to raise the issue of subject matter
jurisdiction is not through a request for declaratory judgment, but as a defense asserted in a
responsive pleading or by motion under Rule 12(b)(1). Fed. R. Civ. P. 12(b). As it stands, in this
case there is no actual controversy remaining as to subject matter jurisdiction because the Court
has already ruled on the issue, and the ruling should not be disturbed except in the manner
prescribed by the Federal Rules of Civil Procedure.
13

When testing the legal sufficiency of a complaint, a defendant may supply and the court, may consider, all
pertinent documents and contracts referred to in the complaint. See, e.g., Gasner v. County of Dinwiddie, 162
F.R.D. 280, 282 (E.D. Va. 1995); Halzack Watkins v. Educational Credit Management Corp., 2011 WL 2015479,
*1 n.1 (E.D. Va. 2011).
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In addition, the Nissens first two requests for declaratory judgment should be dismissed
because the question of whether this Court has subject matter jurisdiction does not relate to any
legal relationship between the parties that would give rise to a claim. In other words, the Nissens
could not assert a private right of action against Appalachian for filing a case in a court that did
not have subject matter jurisdiction.14 Given this, the Nissens cannot seek a declaratory
judgment on the issue of whether there is subject matter jurisdiction. See Campbell ex rel. Equity
Units Holders v. American Intern. Group, Inc., --- F. Supp. 3d ---, 2015 WL 252228 *4 (E.D.
Va. 2015) ("[T]o be eligible for a declaratory judgment, [a litigant] must first identify an
underlying right for which she seeks a declaration.").
Also, the first and second requests‒‒as well as the fourth and fifth requests‒‒do not
assert claims upon which relief can be granted because they seek declarations that "this case be
remanded to the proper Virginia circuit court."15 However, this case cannot be "remanded"
because it has at all times been litigated in this (Federal) Court. Therefore, there is no State court
from which the case was removed. See 28 U.S.C. § 1447.
Lastly, the first two requests should be dismissed under the Court's discretion to exercise
declaratory jurisdiction. See Alcan Aluminum Ltd. v. Department of Revenue, 724 F.2d 1294,
1298 (7th Cir. 1984) ("[E]ven where a case presents an actual controversy, a court may refuse to
grant declaratory relief for prudential reasons."); White v. National Union Fire Ins. Co., 913 F.2d
165, 167 (4th Cir. 1990) ("[F]or a district court to have jurisdiction to issue a declaratory
judgment… the trial court, in its discretion, must be satisfied that declaratory relief is
appropriate‒‒the 'prudential' inquiry.").
14

"[P]rivate rights of action to enforce federal law must be created by Congress." Alexander v. Sandoval, 532 U.S.
275, 286 (2001). Although the scope of subject matter jurisdiction for federal courts is set forth in Article III,
Section 2, of the U.S. Constitution, Congress has not enacted a statute creating a private right of action for violation
of this provision. Without Congress intending to create a private right of action, “a cause of action does not exist
and courts may not create one, no matter how desirable that might be as a policy matter, or how compatible with the
statute.” Id. at 286-87.
15
Defs.' Answer to Pl.'s Compl. and Countercl. at pp. 6, 7, 15, and 16 (Dkt. No. 40).
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Here, it would be prudential not to exercise declaratory jurisdiction over the first two
requests because it would set a dangerous precedent inviting litigants to appeal denials of
motions to dismiss and other interlocutory orders by way of requests for declaratory judgment.
This type of procedural fencing, and the judicial inefficiency that would result, are the very evils
that are meant to be avoided when courts decide whether to exercise discretion to hear
declaratory judgment actions. See The Hipage Co., Inc. v. Access2Go, Inc., 589 F. Supp. 2d 602,
615 (E.D. Va. 2008).
III.

The Nissens' Third Request For Declaratory Judgment Should Be Dismissed For
Failure To State A Plausible And Legally Sufficient Claim, And For Lack Of
Subject Matter Jurisdiction.
In the third request for declaratory judgment, the Nissens pray that the Court enter an

order declaring various things, all of which seek the same end. They want the Court to declare
that Appalachian has no authority to keep the Nissens from constructing their oversized dock,
removing vegetation, and constructing a road as described in the Complaint. However, this
request fails to state a claim because the Nissens admit that their land is subject to Appalachian's
easement, and the easement clearly gives Appalachian the right to prohibit such activities. See
Appalachian Power Co. v. Arthur, 39 F. Supp. 3d 790, 2014 WL 3900618 (W.D. Va. 2014)
(holding that the standard Flowage Right and Easement Deed gave Appalachian sufficient
property rights to enforce the SMP at the 800 fmsl line and below).
The Nissens admit that their property is subject to the Flowage Easement in this case.16
The Flowage Easement here provides the exact same rights to Appalachian as the Flowage Right
and Easement Deed that was at issue in Appalachian Power Co. v. Arthur.17 To wit, the
instruments in both cases provide that Appalachian has the "right to overflow and/or affect so

16

Compl., ¶ 22 (Dkt. No. 1), Defs.' Answer to Pl.'s Compl. and Countercl. ¶ 17 (Dkt. No. 40).
Arthur, 39 F. Supp. 3d at ___, 2014 WL 3900618, at *1; a copy of the Flowage Right and Easement Deed at issue
in Arthur (referenced as Exhibit B to Dkt. No. 15 in Case No. 7:09-cv-00360) is attached hereto as Exhibit B.
17
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much of the premises as be overflowed and/or affected . . . as a result of the construction,
existence, operation and/or maintenance of . . . the dam and power station, [and] the impounding
of the waters…."18 Both instruments also grant Appalachian
. . . the further right to enter upon said premises at any time and from time to time
and, at Appalachian’s discretion, to cut, burn and/or remove therefrom any and all
buildings, structures, improvements, trees, bushes, driftwood and other objects
and debris of any and every kind or description which are or may hereafter be
located on the portion of said premises below the contour the elevation of which
is 800 feet.19
Further, the instruments in both cases retained the same rights to the grantors, specifically "the
right to possess and use said premises in any manner not inconsistent with the estate, rights and
privileges herein granted to Appalachian."20 Indeed, except for the identification of the grantors
and the property effected, the Flowage Easement here and the one in Arthur are identical. Comp.
Flowage Easement (attached hereto as Exhibit A) with Flowage Right and Easement Deed at
issue in Arthur (attached hereto as Exhibit B).
Therefore, the Nissens' third request for declaratory judgment should be dismissed
because the ruling in Arthur makes it clear that the Flowage Easement entitles Appalachian to
enforce the SMP with regard to the portion of the Nissens' property within the Project boundary.
See Arthur, 39 F. Supp. 3d at ___, 2014 WL 3900618 at *6. The Court in Arthur stated:
It is [ ] evident that [Appalachian] not only receives regulatory authority from
FERC to regulate the Project's boundaries in compliance with the SMP, but also
possesses a Flowage Right and Easement Deed entitling it to enforce the SMP
with regard to the portion of defendants' property within the Project boundary.
Id.
The express language in the Flowage Easement giving Appalachian the right to enter
upon said premises at any time and from time to time and, at Appalachian’s discretion, to cut,
18

Arthur, 39 F. Supp. 3d at ___, 2014 WL 3900618, at *1; Compl., ¶¶ 22 (referencing Flowage Easement); Defs.'
Answer to Pl.'s Compl. and Countercl. ¶ 22 (Dkt. No. 40); Flowage Easement (attached hereto as Exhibit A).
19
Arthur, 39 F. Supp. 3d at ___, 2014 WL 3900618, at *1- 2; Compl. ¶ 24; Defs.' Answer to Pl.'s Compl. and
Countercl. ¶ 24.
20
Arthur, 39 F. Supp. 3d at ___, 2014 WL 3900618, at * 2; Flowage Easement, at p. 2.
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burn and/or remove therefrom any and all buildings, structures, and improvements which are
located below the 800 elevation contour clearly contradicts the Nissens' assertions in their
counterclaim that: (1) the "Flowage Easement only limits the Nissens' rights to the property
insofar as they may not materially impact [Appalachian]'s right to impound and flow waters up
to the 800 foot contour level[;]" (¶ 62) and, (2) that Appalachian's "rights to the Nissens'
property is limited to the ability to impound and flow waters up to the 800 foot contour and
ensure that such flow is not being so impeded as to disrupt [Appalachian]'s operation of a
hydroelectric dam." (¶ 63). Therefore, the Court does not have to accept these two allegations in
considering whether the Nissens have sufficiently pled a justiciable controversy for the third
request. See Massey v. Ojanit, 759 F.3d 343, 347 (4th Cir. 2014) (observing that a court "need
not accept allegations that contradict matters properly subject to judicial notice or [ ] exhibit")
(internal citations omitted).21
Considering the remarkable similarities between the instruments involved, the Nissens
have not alleged sufficient facts to distinguish the facts in this case from those in Arthur to the
extent necessary to nudge their claim for declaratory relief from "possible" to "plausible." See
Twombly, 550 U.S. at 570 (To survive a motion to dismiss, a party must plead "enough facts to
state a claim to relief that is plausible on its face… [and] nudge[ ] their claims across the line
from conceivable to plausible."). Furthermore, just because the Nissens allege that the Flowage
Easement does not provide Appalachian with sufficient "property rights to regulate the Nissens'
property under the FERC License Order and SMP[,]",22 this does not mean that the Court has to
accept this allegation as true. See Eastern Shore Markets, Inc. v. J.D. Assoc. Ltd., 213 F.3d 175,
180 (4th Cir. 2000) ("While we must take the facts in the light most favorable to the plaintiff, we
21

Also, because they are contrary to the express language in the Flowage Easement, the Court need not accept the
allegations in the third request that: (1) the "Flowage Easement … does not limit [the Nissens'] use [of the property]
to specific dimension or purposes." (¶ 74), and (2) the "Flowage Easement … specifically only allows
[Appalachian] to flood the property ..." (¶ 75).
22
Defs.' Answer to Pl.'s Compl. and Countercl. ¶ 78 (Dkt. No. 40).
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need not accept the legal conclusions drawn from the facts.") (citing Schatz v. Rosenberg, 943
F.2d 485, 489 (4th Cir.1991), cert denied, 503 U.S. 936 (1992)). Indeed, from the holding in
Arthur, the Nissens' conclusion of law here regarding Appalachian's rights under the Flowage
Easement is clearly incorrect. This fact disposes-of or moots all of the declaration requests in the
third request.
In addition, the third request should be dismissed under Rule 12(b)(1) because of a lack
of subject matter jurisdiction. In this request, the Nissens are claiming that Appalachian is not in
compliance with its federal license for the Project. They allege that Appalachian should have
acquired more property rights in 1960, or in 2009 when its license was amended by the FERC
License Order.23 They also allege that Appalachian is using its permit system to regulate
property which they claim is not subject to the SMP.24 However, this is not the forum for the
Nissens to contend that Appalachian is in violation of its federal license. "It is for FERC to
decide in the first instance whether the licensee is in compliance with the conditions of the
license." DiLaura v. Power Authority, 786 F. Supp. 241, 253 (W.D.N.Y. 1991), aff'd, 982 F.2d
73, 80 (2d Cir. 1992). Complaints may be made to the FERC, which can then investigate and
make rulings to require compliance by the licensee with the terms of its license. The DiLaura
court noted:
It is the FERC, and not this Court, that has the power and the expertise to decide if the
license was violated or if the current operating procedures should be changed. Thus,
plaintiffs should have initially filed a complaint with FERC pursuant to 16 U.S.C. § 825e.
If they were dissatisfied by FERC's determination, then they should have exhausted their
administrative remedies and ultimately appealed to the Second Circuit Court of Appeals.
It is the Court of Appeals, not the District Courts, that have sole jurisdiction over
questions arising under FERC licenses.

23
24

See the allegations in ¶¶ 69, 72, 76-79 of Defs.' Answer to Pl.'s Compl. and Countercl. (Dkt. No. 40).
Defs.' Answer to Pl.'s Compl. and Countercl. ¶¶ 86, 94 (Dkt. No. 40).
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Id. at 253; see also Center for Biological Diversity v. FERC, 967 F. Supp. 1166, 1175 (D. Ariz.
1997)(granting Rule 12(b)(1) motion to dismiss because District Court did not have subject
matter jurisdiction over complaint regarding operation of FERC licensed hydroelectric project).
Similarly, the Nissens also appear to be questioning the wisdom of FERC's decision to
issue a license for the Project to Appalachian in 1960, and again in 2009, and for FERC to
approve the Update to the SMP in 2014, with FERC having known since the 1960's that
Appalachian did not own all the Project property in fee simple, but instead had acquired flowage
easements over certain parcels of Project property.25 This also is an improper claim in this
Court. This Court lacks jurisdiction to review the validity of FERC license orders. Any
challenge to the reasonableness of any FERC order can only be made in accordance with the
judicial review procedures spelled out in Section 313(b) of the Federal Power Act, 16 U.S.C.
§825l(b). A judicial challenge must be preceded by a request for rehearing to the FERC and any
petition for judicial review must be made within 60 days after rehearing is denied to the U.S.
Court of Appeals for the circuit in which the licensee is located or to the D.C. Circuit. The U.S.
Courts of Appeal have exclusive jurisdiction to resolve such disputes. City of Tacoma v.
Taxpayers of Tacoma, 357 U.S. 320, 336 (1956). This decision has been cited and followed
where litigants have attempted make a collateral attack on FERC orders in District court
proceedings. See, e.g., State of North Carolina. v. FPC, 393 F. Supp. 1116, 1127 (M.D. N.C.
1975)(granting motion to dismiss for lack of subject matter jurisdiction).
IV.

The Nissens' Fourth Request For Declaratory Judgment Should Be Dismissed For
Failure To State A Claim And For Lack Of Standing.
The Nissens' fourth request for declaratory judgment proclaims that "this Court must

determine if there has been a taking of rights or condemnation of rights."26 The Nissens go on to

25
26

See generally the allegations in ¶¶ 67-72, 77-79, 94 of Defs.' Answer to Pl.'s Compl. and Countercl. (Dkt. No. 40).
Defs.' Answer to Pl.'s Compl. and Countercl. ¶ 97 (Dkt. No. 40).
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assert that if a taking occurred, they are entitled to compensation but this Court is not empowered
to determine the value of the allegedly condemned property rights.27 Given this, the Nissens
again ask for a declaratory judgment declaring that "this case be remanded to the proper Virginia
circuit court to determine the loss of value curative of this taking and condemnation of rights."28
Thus, similar to the Nissens' first two requests for declaratory judgment, their fourth request
should be dismissed because it fails to state a claim. This case was never removed from state
court so it cannot be remanded to state court.
In addition, the Nissens do not have standing to assert a taking claim. "The standing
principle is related to a fundamental takings rule: it is axiomatic that only persons with a valid
property interest at the time of the taking are entitled to compensation." Hansen v. U.S., 65 Fed.
Cl. 76, 127 (Fed. Cl., 2005). "[I]t is undisputed that since compensation is due at the time of
taking, the owner at that time, not the owner at an earlier or later date, receives the payment."
U.S. v. Dow, 357 U.S. 17, 20-21 (1958).
Here, the Nissens assert that their property rights were "superseded or extinguished by
the FERC License Order and SMP."29 The Nissens admit that the FERC License Order was
issued on December 15, 2009,30 and that by Order dated January 30, 2014, FERC approved
Appalachian's most recent SMP update.31 The Nissens also admit that the property they claim
was subject to a taking was not conveyed to them until April 14, 2014‒‒after the alleged taking
took place.32 Given these admissions, it is clear from the pleadings that the Nissens were not the
owner of the property at issue when the alleged taking took place. Therefore, the Nissens have

27

Id. at ¶ 98 (Dkt. No. 40).
Id. at p. 15, ¶ C (Dkt. No. 40).
29
Defs.' Answer to Pl.'s Compl. and Countercl. ¶ 96 (Dkt. No. 40).
30
Compl. ¶ 9; Defs.' Answer to Pl.'s Compl. and Countercl. ¶ 9 (Dkt. No. 40).
31
Compl. ¶ 17; Defs.' Answer to Pl.'s Compl. and Countercl. ¶ 17 (Dkt. No. 40).
32
Compl. ¶ 21; Defs.' Answer to Pl.'s Compl. and Countercl. ¶ 21 (Dkt. No. 40).
28
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no standing to assert that a taking of their land took place and their fourth request for declaratory
judgment should be dismissed.
V.

The Nissens' Fifth Request For Declaratory Judgment Should Be Dismissed Because
Of A Lack Of Subject Matter Jurisdiction, And For A Failure To State A Claim.
For their fifth request for declaratory judgment, the Nissens want this Court to declare

that Appalachian "must satisfy its obligations under the FERC license order by integrating and
coordinating with local, state and federal regulatory authorities without the deprivation of rights
retained by the Nissens' [sic] under the Flowage Easement."33 They want a declaration that
Appalachian "has the means to integrate with and rely upon other existing and comprehensive
local, state and federal regulatory authorities to satisfy its obligations under FERC License Order
without taking property rights as enunciated under the current SMP."34
This Court does not have subject matter jurisdiction to hear this request. A claim that
Appalachian should do one thing instead of another thing to "satisfy its obligations under the
FERC License Order" is just a complaint about the operating procedures Appalachian uses to
comply with its federal license. Again, it is for FERC to decide in the first instance whether a
licensee is in compliance with the conditions of the license. DiLaura, 786 F. Supp. at 253. The
Nissens can bring this complaint to the FERC under 16 U.S.C. §825e, which then can investigate
and decide whether Appalachian should pursue judicial enforcement of its flowage easements to
remedy encroachments, or whether Appalachian needs to pursue some alleged "integration and
coordination" with other entities to satisfy its obligations under the FERC License Order to
ensure that non-project uses and occupancies of Project lands and waters "are consistent with the
purposes of protecting and enhancing the scenic, recreational, and other environmental values of

33
34

See the heading for the Nissens' fifth request, Defs.' Answer to Pl.'s Compl. and Countercl., p. 15, (Dkt. No. 40).
Defs.' Answer to Pl.'s Compl. and Countercl., p. 16, ¶ A (Dkt. No. 40).
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the project."35 The DiLaura court noted that the FERC, and not the district court, had the power
and the expertise to decide if the license was violated or if the current operating procedures
should be changed. DiLaura, 786 F. Supp. at 253. If the complainants are dissatisfied by
FERC's determination, then they need to exhaust their administrative remedies and then appeal
to the Court of Appeals. Id; see also Center for Biological Diversity v. FERC, 967 F. Supp.
1166, 1175 (D. Ariz. 1997).
Another fatal flaw with the Nissens' fifth request is that they have pled no legal right to
insist that Appalachian pursue options that do not conflict with the Nissens' view of how the
Flowage Easement affects their property rights. See Campbell ex rel. Equity Units Holders v.
American Intern. Group, Inc., --- F. Supp. 3d ---, 2015 WL 252228 *4 (E.D. Va. 2015) ("[T]o be
eligible for a declaratory judgment, [a litigant] must first identify an underlying right for which
she seeks a declaration."). Here, the Nissens have no legal right‒‒nor could they assert a
substantive cause of action‒‒to insist that Appalachian exhaust all other options before
defending its own property rights vis-a-vis the Flowage Easement. Therefore, the Court does not
have jurisdiction under the Declaratory Judgment Act to rule on the Nissens' fifth Request for
declaratory judgment because the Nissens have not properly pled a substantive cause of action.
See Clear Sky Car Wash, LLC v. City of Chesapeake, Va., 910 F. Supp. 2d 861, 871 n. 8 (E.D.
Va. 2012) ("[T]he Court must have before it a properly pled claim over which it has an
independent basis for exercising original jurisdiction before it may act pursuant to the
Declaratory Judgment Act."), affd., 743 F.3d 438 (4th Cir. 2014).
The fifth request also fails to state a claim upon which relief can be granted. It seeks a
declaration that curative steps are required to correct land title records,36 but it alleges no facts to
support an assertion that the Nissens' land title records are incorrect in any way. It goes on to
35
36

FERC License Order at Art. 415, 129 FERC 62,210.
Defs.' Answer to Pl.'s Compl. and Countercl. p. 16 ¶ C (Dkt. No. 40).
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seek a declaration that the "case be remanded to the proper Virginia circuit court to determine the
means by which curative steps be taken [to correct land title records]."37 However, this case
cannot be "remanded" because it has at all times been litigated in this (Federal) Court and there is
no State court from which the case was removed. See 28 U.S.C. § 1447.

CONCLUSION
For the reasons stated above, Appalachian Power Company respectfully requests that the
Court grant its Motion to Dismiss Counterclaim for Declaratory judgment filed by the defendants
and counterclaim plaintiffs, William W. Nissen, and Lora J. Nissen.
Respectfully submitted,
APPALACHIAN POWER COMPANY
By

/s/ Matthew P. Pritts
Of Counsel

Matthew P. Pritts, Esq. (VSB #34628)
C. Carter Lee, Esq. (VSB # 78731)
WOODS ROGERS PLC
Wells Fargo Tower, Suite 1400
10 South Jefferson Street
P. O. Box 14125
Roanoke, VA 24038-4125
Telephone: (540) 983-7600
Facsimile: (540) 983-7711
E-mail: pritts@woodsrogers.com
E-mail: clee@woodsrogers.com
Counsel for Appalachian Power Company

37

Defs.' Answer to Pl.'s Compl. and Countercl. p. 16 ¶ D (Dkt. No. 40).
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foregoing was electronically filed with the Clerk of the Court using the CM/ECF system which
will send notification of such to the following:
Mark D. Kidd (VSB # 24149)
Compton M. Biddle (VSB # 46187)
Ryan M. Walsh (VSB # 85887)
OPN Law
3140 Chaparral Drive, Suite 200-C
Roanoke, VA 24018
Telephone: 540-989-0000
Facsimile: 540-772-0126
Email: mkidd@opnlaw.com
cbiddle@opnlaw.com
rwalsch@opnlaw.com
Counsel for Defendants
By /s/ Matthew P. Pritts
Of Counsel
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